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At t endance Center,

Def endant s

MVEMORANDUM OPI NI ON

Plaintiff Lisa Herdahl is a resident taxpayer and nother of
five children who are currently attending the North Pontotoc
Attendance Center ("Center" or "North Pontotoc"), a public school
| ocated in Ecru, M ssissippi. The Center provides public education
fromki ndergarten through the twelfth grade. On Decenber 20, 1994,
the plaintiff filed this action under 42 U S.C. § 1983, seeking
relief from the school prayer practices, religious Bible
instruction, and other practices of the defendants Pontotoc County

School District ("District") and its officials that allegedly



violate the Establishment Clause! of the United States
Constitution. A hearing was held on February 2, 1995 on the issues
of the school (1) allowi ng prayers over the school-w de intercom
systemduring classroomhours and (2) all ow ng i ndi vi dual cl assroom
prayers prior to lunch. On April 18, 1995, this court
prelimnarily enjoined the defendants' school prayer practices,

i ncl udi ng the broadcast of norning prayer over the school intercom
and organi zed, vocal prayer in classroons during instructiona

tinme. Herdahl v. Pontotoc County Sch. Dist., 887 F. Supp. 902

(N.D. Mss. 1995) (cited with approval in Ingebretsen v. Jackson

Pub. Sch. Dist., No. 94-60631, _F.3d__, 1996 W 205 (5th Gir. Jan.

10, 1996)). The court incorporates by reference the fact-finding
of its previous opinion herein. Additional facts necessary to the
court's ruling are set out bel ow

A bench trial was held on March 4-6, 1996. The cl ai ns that
remain for review by the court are: 1) the school-w de intercom
prayer and devotionals; 2) the new pre-school activities of the
Al etheia? ub as to grades K-6; 3) classroomprayer prior to |lunch
in grades K-6; 4) the current teaching nethod of the Bible class;
and 5) the alleged injection of religious materials in Anerican

Hi story class. Upon due consideration of the i ssues presented, the

The Establishnment C ause was made applicable to the states
t hrough the Fourteenth Amendnent. Everson v. Board of Educ., 330
US 1, 67 S. C. 504, 91 L. Ed. 2d 711 (1947).

2"Aletheia" is a Geek word, neaning truth. The forner nane
of the club was the "Christ In Us" C ub.



evi dence produced at both hearings, the exhibits and argunents

submtted by the parties, the court is prepared to rule.

DI SCUSSI ON

The court is once again confronted with a conflict between the
goals of two divergent but well-neaning groups. At issue is the
meaning each wants to ascribe to the Establishnment d ause.
"Neither a state nor the Federal Governnent can, openly or
secretly, participateinthe affairs of any religi ous organi zations
or groups and vice versa. |In the words of Jefferson, the clause
agai nst establishnent of religion by law was intended to erect 'a

wal | of separation between Church and State.'" Everson v. Board of

Educ., 330 U.S. 1, 16, 67 S. C. 504, 91 L. Ed. 2d 711 (1947)

(enmphasis in original) (citing Reynolds v. United States, 98 U S.

145, 162, 25 L. Ed. 244, 249 (1874) (quoting a letter from Thomas
Jefferson to a Danbury Baptist Association committee)). The
foundi ng fathers believed that this clause woul d guard agai nst the
abuses of governnent and the abuses that m ght be commtted by the
comunity itself.

The District's witnesses testified that the school prayers
shoul d conti nue because a nmgjority of the students and parents are
in favor of the practice and Ms. Herdahl is the only person who
opposes the practice; however, the Bill of R ghts was created to
protect the mnority fromtyranny by the majority. |ndeed, w thout

the benefit of such a docunent, wonmen in this country have been



burned because the mpjority of their townspeople believed their
religious practices were contrary to the tenets of fundanentali st
Christianity.® To say that the majority should prevail sinply
because of its nunbers is to forget the purpose of the Bill of
Ri ghts. It is not insignificant that the opening |ine of our
enuneration of individual rights reads "Congress shall make no | aw
respecting an establishnent of religion . . . ." U S. Const.
amend. |I. O course, that anmendnent has been interpreted by the
Suprene Court to prohibit not only Congress but al so the states and
t heir subdivisions, such as counties and school districts, from
inserting thenselves into religious practices. Everson, 330 U S.
1, 67 S. C&. 504, 91 L. Ed. 2d 711 (1947). The court is now called
upon to give effect to the words of the Constitution as they relate
to the practices of a public school 1in Pontotoc County,
M ssi ssippi, in accordance with the opinions previously issued by
the United States Court of Appeals for the Fifth Grcuit and the

Suprene Court of this | and.
| . | NTERCOM PRAYER

Prior to this court's prelimnary injunction, the D strict
contended that its stated policy and practice on the issue of
school -wi de prayer over the intercom was that the Center would

permt student clubs or organizations brief access to the public

SHei nrich Kraner, Mlleus Ml eficarum 222-23 (Dover
Publ i cations) (1971).




address system following the norning announcenents by the
adm ni stration, for the purpose of making any student announcenent
or any other free speech coments the students desire. The
Aletheia Cub, formerly the Christ In Us Cub, one of the
recogni zed student clubs at the school, had frequently utilized
this period of tine to present a short devotional, or inspirational
message, which often included a short Bible reading, frequently
followed by a short prayer. The entire devotional and prayer
generally lasted no longer than a mnute or two. During this
period, teachers directed students who were standing to be seated
and directed students who were talking to be quiet, if necessary,
and at |east sone teachers in their classroons bowed their heads
for the prayers and devotionals.*

At the prelimmnary injunction hearing, this court held that
the plaintiff established that there was a substantial |ikelihood

of prevailing on the nerits of this issue, and a violation of the

“The evidence that sone teachers were participating in the
nor ni ng devotionals, by bow ng their heads, bolsters the court's
coercion analysis inits prelimnary injunction opinion.

Herdahl, 887 F. Supp. at 910-11. The Suprene Court warned that
"[t]he State exerts great authority and coercive power through
mandat ory attendance requirenents, and because of the students'
enul ation of teachers as role nodels and the children's
susceptibility to peer pressure.” Edwards v. Aquillard, 482 U S.
578, 584, 107 S. . 2573, 96 L. Ed. 2d 510 (1987). Furthernore,
teacher instruction to be quiet and pay attention to the norning
announcenents, which are followed by prayer and scripture

readi ng, generates pressure on students to conformto the belief
system advocated. Lee v. Wisman, 505 U. S. 577, 112 S. Ct. 2649,
120 L. Ed. 2d 467, 484 (1992). The aura of state involvenent is
i nescapable in this type of environnment.
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Est abl i shnent C ause was clearly evident. The District did not
appeal the ruling at the prelimnary injunction stage; however, it
is still the District's position that it has created a "limted
open forum' as described in the Equal Access Act ("Act"). 20
U S C 8§ 4071 et seq. The Act prohibits public secondary school s
that receive federal financial assistance and that maintain a
"l'tmted open forunt from denying equal access to "students who
W sh to conduct a neeting within that limted open forum.

20 U.S.C. 8§ 4071(a). By permtting student cl ubs or organizations
the right to request and use the public address systemfor a brief
nmoment for announcenents or such other appropriate use follow ng
the official norning announcenents, the District contends that it
cannot now di scrim nate agai nst the Aletheia Club on the religious
content of the club's nessage. This argunent was anal yzed by this

court inits April 18, 1995 opinion and found to be unpersuasive.?®

°The court considered the District's forumargunent both in
terms of the Equal Access Act's "limted open foruni analysis and
the constitutional analysis of a "limted public forum" See
Board of Educ. of Westside Comm Sch. v. Mergens, 496 U. S. 226,
241-42, 110 S. . 2356, 110 L. Ed. 2d 191 (1990); Wdmar v.
Vincent, 454 U. S. 263, 102 S. C. 269, 70 L. Ed. 2d 440 (1981).
Al t hough the defendants did not raise the constitutional issue of
alimted public forum the court considers and dism sses the
same. First of all, the court finds no evidence for the
existence of alimted public forumat the Center for the
political, social or religious expressions of the student body
br oadcast school -w de cont enporaneously with the norning
announcenents. Second, even if the District created such a
forum there would exist a conpelling governmental interest in
prohibiting the practices of the Aletheia Cub as they would run
afoul of the Establishnment C ause as determned in the court's
prelimnary injunction. See Wdmar, 454 U.S. at 270-73, 70 L
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At trial, the court permtted the defendants to present evi dence of
their forumtheory. Accordingly, the defendants have introduced
evi dence that other student clubs and organizations frequently
utilize the intercomsystemfor nmaki ng announcenents, such as fund
raisers, pep rallies, yearbook sales, and election results.
Furthernore, they have attenpted to introduce evidence of student
use of the intercomas a vehicle for their free expressi ons beyond
mer e announcenents; however, the evidence neverthel ess shows that,
excluding the Aletheia Cub, the intercom was used only for

announcenents of club activities, including announcenents to

encourage students to participate in activities, and not for the
actual conduct of substantive club activities thenselves. For
exanple, the yearbook staff has mnade announcenents over the
intercomthat it wll neet at designated tinmes and places, but it
has not conducted the substance of its neeting over the intercom
The Al etheia O ub, however, has not only announced the tinmes and
pl aces of its neetings over the intercom it also has said the
prayers and read the devotionals that it gives in its neetings.
That is a significant distinction that the defendants have refused

to recogni ze, or at |east admt.

Ed. 2d at 448-50; Berger v. Rensselaer Cent. Sch. Corp., 982 F.2d
1160, 1168 (7th Gr.), cert. denied, 508 U S. 911 (1993).




The defendants' arguments notwithstanding, it is evident to
the court that the Equal Access Act is not applicable to the
practices of the District and the Aletheia Club. First, the Act
applies only to secondary schools, 20 U.S.C. §8 4071(a), while it is
undi sputed that the intercom prayers were broadcast into all the
cl assroons at the Center, a K-12 school. Mreover, the Act applies

by its terms only to voluntary neetings of secondary school cl ubs.

Id. at 8 4071(c)(1). A "neeting" is defined, rather circularly, by
the Act as "those activities of student groups which are permtted
under a school's limted open forumand are not directly related to
the school curriculum™ |[d. at § 4072(3). Exam ning the rel evant
| egi sl ative history, however, provides nore guidance. The Senate
Judiciary Commttee commented that:

There would be no "religious teacher” supplied by the
school. Instead, the students thenselves woul d be able
to initiate and direct neetings that include religious
expr essi on. Such neetings would be voluntary in the
truest sense of the word. |In order for any student to
attend, it first would be necessary for at |east one
student to take the initiative and arrange the neeting.
Any ot her student desiring to participate would t hen have
to reject the various other secular activities avail able
to himand go to the roomwhere those few ot her students
who have a common i nterest woul d be neeting for religi ous
activities. | ndeed, the individual students would be
sel ecting on an individual basis the activities in which
they wi shed to participate.

S. Rep. No. 357, 98th Cong., 2d Sess., 1984, reprinted in 1984
US CC AN 2348, 2374 (footnote omtted).

I n Thonpson v. Waynesboro Area Sch. Dist., 673 F. Supp. 1379

(MD. Pa. 1987), the district court was faced with a simlar
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activity. In Thonpson, two students began distributing copies of
a religious newspaper in the hallways of the junior high schoo
before classes comenced. Their professed notivation was to
communi cate the "Christian viewpoint" to other students. The
school district prohibited this activity and the students filed
suit. The court, inrelying on the definition of "neeting" in the
Act and fromthe same | egislative history explai ned:

From[the above cited] portion of the Senate report
it appears that a major characteristic of the neetings
for which the Equal Access Act guarantees an opportunity
is the voluntariness of the neetings. The voluntariness
of the neetings would be protected by the fact that the
meet i ngs woul d be entirely st udent initiated.
Vol unt ari ness woul d al so be ensured by the fact that a
pl ace woul d be set aside where it would be necessary for
the students to go in order to attend the neeting.
Equal Iy, the voluntariness of a student's choice of an
activity in which he wished to participate would be
protected in that he could reject any other activity by
sinply not going to the place designated as that
activity's neetingpl ace.

Thonpson, 673 F. Supp. at 1383 (enphasis added). The court
concluded that the distribution of the religi ous newspaper was not
protected by the Act as the activity could not be considered a
"nmeeting" as defined under the Act. 1d. at 1383-84.

Implicit inthe legislationis the desire to protect students
fromthe "captive audience" situation the court has cautioned the

District from creating. Herdahl, 887 F. Supp. at 910; see also

| ngebretsen v. Jackson Pub. Sch. Dist., 864 F. Supp. 1473, 1488

(S.D. Mss. 1994) ("[i]f students are subjected to prayer in a

‘captive audience' situation, the state, although not officially
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delivering the prayer, may be effectively coercing students who do
not wi sh to hear or participate in a prayer to do so"), aff'd, No.
94-60631, _ F.3d__, 1996 W. 205 (5th G r. Jan. 10, 1996); Meltzer

v. Board of Pub. Instruction, 548 F.2d 559, 574 (5th Gr. 1977)

("[s]pecifically, we find that it is the daily Bible reading to
students in a 'captive audi ence' situation over the public address
system each norning with is violative of the First and Fourteenth

Amendnents"), aff'd on reh'q, 577 F.2d 311 (1978) (en banc), cert.

denied, 439 U. S. 1090 (1989). The court therefore concl udes that
t he broadcast of religious nessages over the public address system
is not a "nmeeting"” under the definition provided in the Act or as
contenplated in the legislative history. It is not the type of
activity in which student clubs at the Center are already permtted
to engage in. Oher student clubs are not permtted to conduct
their club business during the norning announcenents and in fact
are only permtted to neet during the activity period set aside
during the school day or after school. Only announcenents of
school or student activities are permtted with the sol e exception
of the Aletheia Club's practices. This special acconmobdation of

the Aletheia Club for its admttedly religious nessages is clearly

prohi bited by the Establishnent C ause, see Herdahl, 887 F. Supp.
at 907-11, and not authorized by the Equal Access Act.
Al t hough the student nmenbers of the Aletheia C ub expressed

their views voluntarily, the students to whom these views were
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broadcast did not voluntarily choose to be there; rather, they were
t here under the mandate of law. Prior to the injunction previously
i ssued herein, the Aletheia Cub apparently considered all the
school classroons its neeting place. Such practices over a school
i nt ercombroadcast to captive audi ences of students are clearly not
nmeetings and are not "voluntary in the truest sense of the word."
| ndeed, Superintendent Horton conceded during his trial testinony
that the activities of the Aletheia C ub were not neetings, and it
i s obvious that those practices go beyond nere announcenents of the
clubs' activities. Activities which are voluntary both for those
who initiate them and those who participate in them are the
activities which Congress envisioned protecting under the Act.
Thus, the District's reliance on the Act as a defense to these
intercomprayers is m spl aced.

Additionally, the follow ng stipulation was accepted by the
court in the pre-trial order: "During the norning announcenent
period, students sonetines made announcenents over the school
intercom of school and student activities, such as when senior
year book sales would begin or when a particular club would be

meeting next. . . . There is no evidence of student use of the

school intercomduring the norni ng announcenent period other than

for announcenents of school and student activities as set forth

above and the broadcast of prayers and norning devotionals." 9 7

Pre-trial Order at 12 (enphasis added).
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Clearly then, the D strict's reliance on its policy of
providing a brief nonent for w de-open discussion of any free
speech coments by the student body is belied by this stipulation.
Even if this court were to assune that the District "opened"” its
intercomsystemfor any and all organi zational "announcenents,"” it
is clear fromthe record (or |lack thereof) that the math class is
not permtted to discuss euclidean geonetry; the science club does
not express the views of Newon; and the Chorus cl ub does not sing.
Al t hough canpai gn speeches for Student Governnent are allowed, this
cannot be equated to the functions of that organization. In fact,
the only club that has been provided the opportunity to actually
espouse its beliefs over the intercomis the Aletheia Cub. Thus,
while the District may have a valid argunent that it has created a
forumto permt announcenents of school and student activities, the
evi dence clearly shows and indeed the District stipulates that it
i's not mai ntaining a soapbox for the religious, social or political
expressions of nenbers of the student body who want to preach,
teach or politicize over the intercom system

The case lawin this country has consistently recogni zed t hat
t he conduct of such norni ng devotional s broadcast by students over
a school intercomsystemis an unconstitutional practice. School

Di st. of Abi ngton Township v. Schenpp, 374 U. S. 203, 223-26, 83 S.

Ct. 1560, 10 L. Ed. 2d 844 (1963); Hall v. Board of Sch. Commirs of

Conecuh County, 656 F.2d 999, 1000 (5th Cr. 1981); Mltzer, 548
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F.2d at 574; Herdahl 887 F. Supp. at 905. As a matter of |aw, even
if the defendants established a limted open forum for student

speech over the intercom devotionals and sectarian prayer

br oadcast over the public school |oudspeaker would still violate
the First Arendnent. As the Suprene Court noted in Schenpp, it is

the act of turning over the "machinery of the State" to the
students in the religious majority to broadcast their religion
whi ch violates the Constitution, and that act cannot be justified
as accommodating the First Anmendnent rights of the students who
w sh to do so. Schenpp, 374 U.S. at 226, 10 L. Ed. 2d at 860; See

al so Herdahl, 887 F. Supp. at 905. As the Fifth Grcuit put it,

"it is the daily Bible reading to students in a 'captive audi ence
situation over the public address system each norning" that is
unconstitutional. Mltzer, 548 F.2d at 574. The defendants cannot
"sanitize an endorsenent of religion forbidden under the
Est abl i shnent C ause by al so sponsoring non-religious speech" in

the "coercive context of public schools."” Berger v. Renssel aer

Cent. Sch. Corp., 982 F.2d 1160, 1168 (7th Gr.), cert. deni ed, 508

U S 911 (1993). The prelimnary injunction opinionwll therefore
be adopted in all rel evant respects and a permanent injunction w ||

i ssue.

1. PRE-SCHOOL ACTI VI TIES
Since the court's injunction, the Aletheia Cub has been

conducting its norning prayers and devotionals starting at 7:50
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a.m in the high school gymmasium The students in grades 7-12 who
wish to participate in the norning prayer and scripture readi ng go
to the gym At 7:58 a.m a bell signifies the inpending
comencenent of the school day. Students then have three m nutes
before the final bell rings at 8:01 a.m to arrive in their
homeroomclass. The plaintiff does not object to this practice as
it relates to grades 7-12. The students in grades K-6 are also
allowed to participate inthe Aletheia Club's norning activities on
the condition that they furnish witten parental requests for them
to do so. Herdahl, 887 F. Supp. at 912. Because of the |arge
turnout for these activities, the Center all owed students i n grades
K-3to goto a separate activity roomwhere nenbers of the Al etheia
Club would adm nister the sanme devotional that was given in the
gym Students in grades 4-6 were permtted to attend the
activities with grades 7-12 in the main gym The plaintiff objects
to the participation of grades K-6 in any norning religious
activity period on the basis of the age and inpressionability of

t he chil dren. See Bell v. Little Axe Indep. Sch. Dist., 766 F.2d

1391 (10th Cr. 1985) (holding that requirenent of teacher
supervision at religious neetings in el enmentary school would create
i npression of state sponsorship).

It had been generally held that nere teacher supervision
necessarily leads to interference with or advocacy of religious

activities and thus ran afoul of the Establishnment C ause. See
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Lubbock Civ. Lib. Union v. Lubbock Indep. Sch. Dist., 669 F.2d

1038, 1047 (5th Cr. 1982) (prohibiting nmorning Bible readi ngs over
school public address system grounded in part on supervision of

students by teachers), cert. denied, 459 U S. 1155 (1983); Karen

B. v. Treen, 653 F.2d 897, 902 (5th G r. 1981) (nonitoring and

enforcing one mnute tine limtation on prayer created excessive

entangl enent), aff'd without op., 455 U. S. 913, 102 S. . 1267, 71

L. Ed. 2d 455 (1982); Brandon v. Board of Educ. of Guilderland

Cent. Sch., 635 F.2d 971, 979 (2nd Cr. 1980) (noting if the

government nust engage in continuing supervision of religious
activity, church and state becone excessively entangled), cert.
deni ed, 454 U. S. 1123 (1981); Herdahl, 887 F. Supp. at 909 (noting
above cited cases).

However, the Suprenme Court in Board of Educ. of Westside

Community Sch. Dist. v. Meragens, 496 U.S. 226, 110 S. Ct. 2356, 110

L. Ed. 2d 191 (1990), revisited the issue as it related to
secondary school s and t he application of the Equal Access Act. The
Court held that "custodial oversight of the student-initiated
religious group, nerely to ensure order and good behavi or, does not
i nperm ssi bly entangl e governnent in the day-to-day surveillance or
admnistration of religious activities." 1d. at 253.

Recently, the Fifth GCrcuit has recognized this view as

abrogating the specific holdings of Lubbock and Brandon. Doe v.

Duncanville Indep. Sch. Dist., 994 F.2d 160, 165 n.5 (5th Crr.
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1993). Thus, the District's practices as they relate to grades 7-
12 are not objectionable. The plaintiff argues that elenentary
school children are "vastly nore i npressionabl e than hi gh school or
uni versity students and cannot be expected to di scern nuances whi ch
i ndicate whether there is true neutrality toward religion on the
part of a school admnistration,” citing the Bell decision, 766
F.2d at 1404.

The court is of the opinion that this delicate situation is
resolved in favor of the current practice based on the inforned
witten consent of the individual child s parents. W t hout
gquestion, parents possess the inherent right to control the

religious upbringing of their children. Pierce v. Society of

Sisters, 268 U.S. 510, 535, 45 S C. 571, 69 L. Ed. 1070 (1925);

Wsconsin v. Yoder, 406 U.S. 205, 213-14, 92 S. C. 1526, 32 L. Ed.

2d 15 (1972). The Court explained "that the parental right to
guide one's child intellectually and religiously is a npbst
substantial part of the liberty and freedom of the parent.”
Pierce, 268 U S. at 518. Having the authority to act in the stead
of the child, a parent's maturity and ability to discern the
di fference between faculty supervision and inplicit endorsenent of
the religious ideals expressed at the neeting is inputed to the
child. Through parental consent, the elenentary children are on
equal footing with secondary school students, who the Suprene Court

has hel d are mature enough to differenti ate bet ween sponsorshi p and
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mere custodi al oversight. Mergens, 496 U S. at 250. Furthernore,
the court finds that no inprimatur of state involvenent 1is
exhibited in this practice as it relates to the non-participating
students. The risk of the appearance of inproper state invol venent
is significantly dimnished in an opt-in type of situation as
exi sts here, as opposed to an opt-out situation in the classroom
prayer practices. Students who wish to participate in the pre-
school devotionals actively seek out involvenent in the religious
activity wthout burdening those who do not. Mor eover, the
conpul sory attendance |aws, that have driven many courts to find
subt| e coerci ve pressures, do not operate prior to the conmencenent
of the school day. Therefore, students who are present before the
school day begins are not conpelled to be there and do so of their
own free will. Wthout such a determ nation, there would be a per
se rule against the participation of elenentary students in any
organi zed religious activities based solely on the required
custodi al oversight of the children.

Accordingly, the court finds that the current practices of the
Aletheia Club for all grades prior to school should be permtted to
continue. The court therefore nodifies the prelimnary injunction
opi nion, Herdahl, 887 F. Supp. at 909, to reflect the current
changes. Additionally, the court notes that in this present
practice teachers are not permtted to participate in the religious

nmeet i ngs.
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[11. CLASSROOM PRAYER
The 1issue of organized classroom prayer in elenentary
classroons at the Center prior to lunch was also dealt with in the

prelimnary injunction. See Herdahl, 887 F. Supp. at 911 n.9. As

Superintendent Horton testified, subject to the discretion of
i ndi vi dual teachers and cl asses, such prayer was authorized to be
| ed by students prior to the prelimnary injunction. Until this
court's order, such prayer was facilitated directly by el enentary
t eachers. For exanple, kindergarten teacher Suzanne Montgonery
testified that she designated one child each day as a "blessing
sayer-helper" to lead the pre-lunch prayer. In January 1995,
Principal Flowers instructed teachers concerning the "Bl essing for
Lunch," directing them specifically to tell students that they
could conduct "the lunch blessing” in the classroom before the
class left for lunch and the teachers were to separate out non-
participating students by having them"step out in the hallway with
[the teacher]." Ex. P3.

This conduct clearly violates the dictates of t he
Est abl i shnent d ause. Organi zed prayer in the classroom where
students have no choice but to participate or to conspicuously
"step out in the hallway," is unconstitutional whether |ed by

students or teachers. See Engel v. Vitale, 370 U S. 421, 430, 82

S. C. 1261, 8 L. Ed. 2d 601 (1962); Karen B. v. Treen, 653 F. 2d at

902. By informng students of the appropriate tine to conduct a
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lunch blessing, the state is facilitating this prayer. The courts
have clearly ruled that inviting or encouraging students to pray

violates the First Arendnent. See Wallace v. Jaffree, 472 U. S. 38,

105 S. &t. 2479, 86 L. Ed. 2d 29 (1985); Karen B. 653 F.2d at 901-

02; lngebretsen, 1996 W. 205, at *4. The defendants' practice in

directing teachers to pause before the class | eaves for lunch, to
specifically announce and provide an opportunity for vocal group
prayer, and to separate out in the hallways those who do not w sh
to pray is patently contrary to the separation of church and state.
Not hing herein interferes in any way in each student's right to
individually pray at the lunch table in the cafeteria, or to

individually pray silently at any other tine.

V. Bl BLE CLASS

For the past 50 years, a conmttee in Pontotoc County
conpri sed of nmenbers fromsone of the | ocal Protestant churches and
comonly referred to as "the Bible Comm ttee" has sponsored cl asses
in which the Bible has been taught in the local public schools.
Under this program the Bible Commttee hires teachers who are
allowed by the District to conduct classes on school property
during normal school hours. The Bible teachers have no enpl oynent
contracts with the District, and are the only teachers working in
t he school district who are not paid by the District. The District
mai ntai ns that it has supervisory authority over the teachers. The

District provides classroomspace at the Center for the Bible class
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in all grades in which it is taught, as well as related materials
such as bookshel ves. In addition, the District provides public
funds to the Bible teachers to be used for the purchase of books,
supplies, and other materials to be used in the course, and such
funds have been expended for such purpose.

Previous to the 1993/1994 school year, a course sinply known
as "Bible" was offered to the students at the Center. Prior to the
plaintiff's enroll ment of her children in the | ocal public school,
the M ssissippi State Departnent of Education ("MSDE") rejected the
"Bi bl e" class as an approved accredited curriculumat the Center.
In an effort to "preserve the integrity and essence of what they
had been teaching already,” the Bible Conmttee devel oped a new
curriculumentitled "A Biblical Hstory of the Mddle East."® The
Committee submtted a three-year pilot programfor approval by the
MSDE, which was granted. The Center began offering the approved
curriculumfor the 1993/1994 school year. This same curriculumis
t he basis for teaching the participating grades at the Center, with
t he obvi ous exception that the teachi ng nmethods are adjusted to the
| evel of the age group being taught.

In the elenmentary grades at the Center (K-6), the course is
taught as a "rotational class,” alternating once every four days

with music, library, and physical education. The Bible teachers

5The court will refer to the course at issue in any of its
subsequent forns as the "Bible class,"” regardless of its official
desi gnation
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cone into the students' regul ar classroons and repl ace the regul ar
teachers, who generally |eave the roons. Al t hough the other
rotational classes are required classes, the District has nade an
exception for the Bible class. Students who do not wsh to
participate are excused and may get up in front of their classmates
and | eave the classroom During this period, the only alternative
instruction for themis to be sent to another rotational class for
their grade, which nerely duplicates a rotational class they have
al ready taken or will take, so that the children end up taking the
sane class twice. The plaintiff's children who are subject to the
District's rotational class program are now excused from
participating in the Bible class and are escorted to and from
another rotational class by the teacher or assistant. The
plaintiff clains that being singled out in this manner has exposed
and continues to expose her children to harassnent and ridicule,
and t hey have been accused of being atheists and devil worshi ppers.
The Bi ble class taught in the high school grades (9-12) is
open to any student as a one-hour elective. Kevin Engle is the
plaintiff's only child old enough and therefore eligible to attend
t he hi gh school Bible class. Engle has not attended this class and
i ndi cated that he has no plans to do so in the future.
The issue currently before the court is not whether it is
appropriate for public schools to teach the Bible, rather, it is

the nethod of that instruction that is in question. Both parties
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agree that the study of the Bible in public schools is not per se
unconstitutional. Indeed, the Suprene Court has noted:

[I]t mght well be said that one's education is not
conplete without a study of conparative religion or the
history of religion and its relationship to the
advancenent of civilization. It certainly nay be said
that the Bible is worthy of study for its literary and
historic qualities. Nothing we have said here indicated
that such a study of the Bible or of religion, when
presented objectively as a part of a secular program of
education, may not be effected consistently with the
First Amendnent.

Schenpp, 374 U.S. at 225, 83 S. C. at 1573, 10 L. Ed. 2d at 860
(emphasi s added). The District does not contend that its practice
of allowng private organizations to operate and fund a course
involving the teaching of the Bible serves to free the D strict
fromthe constraints placed upon it by the Constitution. |ndeed,

such a position could not be supported. See Illinois ex rel

McCol lumv. Board of Educ., 333 U.S. 203, 68 S. C. 461, 92 L. Ed.

2d 649 (1948); Doe v. Human, 725 F. Supp. 1503 (WD. Ark. 1989),

aff'd, 923 F.2d 857 (8th Gr. 1990), cert. denied, 499 U S. 922

(1991). Instead, the defendants argue that the course is taught
froma "historical and literary perspective, in a non-sectari an,
non- prosel ytizing manner, for the primry purpose of educating
students with regard to inportant historical figures, historical
events, and literary contributions, during this time period in
world history, and the relationship of such events, persons,
literary contributions to future civilizations." Thus, the court

is faced with the constitutional question of not that the Bible is
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t aught , but the selectivity, enphasi s, obj ectivity, and
interpretive manner, or |ack thereof, with which the Bible is
t aught .

The court will exam ne the Bible class as currently taught at
the Center with respect to the prevailing constitutional anal yti cal
tests: the Lenpbn test, the Endorsenent test, and the Coercion

test.” Jones v. Cear Creek Indep. Sch. Dist., 977 F.2d 963, 966

(5th Gr. 1992), cert. denied, 508 U.S. _ , 124 L. Ed. 2d 697

| ngebretsen, 1996 W. 205, at *2; Herdahl, 887 F. Supp. at 907-11

Al though the court utilizes the analytical tests as guideposts, it
recogni zes that nuch of Establishnment C ause analysis nust

necessarily rely on a fact-sensitive approach.

A.  The Lenon Test
The first of these tests, and the one which has created the
nmost controversy was collected into its current formin Lenon v.
Kurtzman, 403 U. S. 602, 91 S. . 2105, 29 L. Ed. 2d 745 (1971).
Under Lenon, a governnent practice is constitutional if (1) it has
a secul ar purpose, (2) its primary effect neither advances nor

inhibits religion, and (3) it does not excessively entangle

Al though the District has introduced a new curriculumfor a
course entitled "Biblical History of the Ancient Mddle East,"
which they intend to offer in all future classes, the court is
only asked to rule on the curriculumas it is currently being
taught. The court, however, notes that the revised curricul um
was not objected to by the plaintiff's expert. |Indeed, Dr. Lew s
indicated that this curriculumcould be the basis for an
obj ective secul ar study of that tinme period.
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government with religion. [d. at 612-13. The court finds that the
Bible class inits current formnot only fails one prong -- enough
to render it unconstitutional -- it fails all three prongs of the

test. Each prong is exam ned bel ow.

1. Secul ar Purpose Prong

The Bible class clearly |acks a secul ar purpose. Fromits
inception by the local Protestant churches, the aim of the
instruction has been overtly religious in nature. The District's
prof essi on of educational instructioninthis relevant tinme period
of world history is belied by the evidence presented to the court
at trial. First, the fact that the District contracted out the
teaching of this class indicates an attenpt at avoiding the
constitutional ramfications of this instruction. If the class
were truly secul ar, there should be no necessity of disassociating
itself (and thus the state) with such a practice. The District
cannot acconplish through others what it is forbidden to establish
itself. Second, the selection procedures for the Bible teachers
indicate a religious agenda unquestioned by the District. As the
acknow edged "sponsor” of the Bible classes, the Bible Conmttee
seeks out prospective Bible teachers for the public schools,
interviews and then selects them wusing religious criteria that
have resulted in a teaching staff of Christian teachers who teach
the Bible, and are expected to teach the Bible, from a

fundamental i st religious perspective as the inerrant word of God.
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Wen a Bible teaching vacancy occurs, it is the Bible
Commttee, not the school district, that initiates the hiring
process, and it does so not by an open job search or through
advertisenents, but by personally soliciting nanmes of potentia
teachers fromthe present and fornmer Bible teachers. The District
is well aware of this religious testing, and has to date not turned
away any selected Bible teacher. Prospective Bible teachers are
interviewed by the Bible Coommittee, and their religious beliefs and
"sal vation experience" of the candidates and their "personal
spiritual background [and] beliefs about the Bible" are routine
topics during job interviews. The chairman of the Bible Commttee,
M. Oen Wite, stated at trial that he personally believed that it
was i nportant for the prospective teacher to consider the Bible as
literally true. It is also his understanding that the teachers who
are currently teaching the Bible class at the Center are teaching
their classes fromthe perspective that the Bibleis literally true
and without error. According to Wite, the Bible classes involve
"reaching children for the Lord." In a thank you letter to
participating | ocal churches, Wiite stated that "[w]ithout the help
of the churches, the Bible programcould not exist. Continue to
pray for this work with our young people. They need all the
Christian influence that can be given." Reverend Wlliam Sins, a
pastor of a local church and nenber of the Bible Commttee,

testified that he expects that a teacher of a Bible course would
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teach the Bible as the inerrant word of God. He further stated
that if it cane to his attention that one of the Bible teachers was
teaching the Bible as if it were capable of error or that one of
the teachers was not of the Christian faith he would not want the
Committee to continue to fund that person's salary. This religious
testing, plainly inposed on prospective Bi bl e teachers, al one makes
the practice an unlawful intrusion into the school curriculum

Wley v. Franklin, 468 F. Supp. 133, 144, 150 (E.D. Tenn. 1979)

(citing Torasco v. Watkins, 367 U S. 488, 81 S. (. 1680, 6 L. Ed.

2d 982 (1961)).

For over ten years the high school Bible class was taught by
Pastor Larry Dean Patterson, including the first year of the pil ot
program Pastor Patterson testified that when he deci ded to | eave
his position, he so inforned the Bible Coormittee and it requested
that he reconmmend soneone with suitable training and credentials
for his replacenent. Patterson understood this to nean soneone
with the sane religious beliefs, such as believing that the Bible
is the inerrant word of God. Wth these criteria in mnd,
Pat t er son reconmended M ke Thonpson to the Conm ttee. Thonpson has
been the sole teacher for all participating grades at the Center
for the past two years of the pilot program

It is Patterson's belief that the Commttee woul d not consi der
hiring a Jew or a Muslim for the teaching position because they

woul d not be teaching the Bible from the "perspective that the
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people in Pontotoc understand the Bible." That perspective, and
the perspective that the Commttee expected to be taught was the
fundanentalist Christian perspective. Thi s, according to
Patterson, was the reason for having the Bible class in the first
pl ace. |1 ndeed, according to Patterson, without this interpretation
one can "m ss the whol e purpose of the Bible." The court does not
have to analyze the testinony in great depth to conclude that the
predom nant purpose of Patterson's instruction was to espouse to
his students the tenets of Christian fundanentalist views.

According to Pastor Patterson, the Bible classes were taught
using the Bible as "a historical text," neaning he taught it "as
events that actually happened,” e.g., teaching Genesis as "actual
literal history." Furthernore, Patterson testified that he
believes the Bible to be the inerrant, revealed and inspired word
of God. He tells his students of his personal belief and, nost
significantly, he testified that he taught the Bible in accordance
with this belief. Significantly, the Bible is the only text used
in his course and any tests that are given are based solely on the
content thereof. The primary version used is the King Janes
version, commonly accepted as a Protestant translation of the
Bible. Neither the Catholic Bible nor the Jew sh Bi bl e have been
used.

O her indicia of the religious purpose of the course is

evidenced by the reasons for continuing the course for the
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1993/ 1994 school year. Wen the MSDE dropped the accreditation for
the Bi ble class, the teachers and the Conm ttee were concerned t hat
t he nunber of students who would wish to participate in the class
woul d significantly decrease because they woul d not receive credit
for it. The response was to establish a pilot programso that, in
the words of Pastor Patterson, they could "preserve the integrity
and essence of what they had been teaching already."” Despite its
new nane, there is no indication that the "Biblical H story of the
M ddle East" class was any different than the course that was
previously dropped. 1In fact, Patterson explained that there were
virtually no changes fromthe nethods or subjects taught in the new
pilot course. The fact that the teachers were teaching the sane
course that was di sapproved by the MSDE indicates a notive by the
sponsors of the programto continue to inpart religious doctrineto
the students at the Center, and raises the question of how many
years the MSDE would allow a District to continue teaching an
obviously illegal course by nerely changi ng the nane and proposed
teachi ng nethod but not the substance or actual teaching of the
cour se.

Thi s "busi ness as usual " practice by the Bible teachers in the
District did later meet wth criticismbut no action when the MSDE
sent a social studies expert to observe the classes. Joann Prew tt
observed several cl asses taught at other area schools by Patterson

and Thonpson during the first two years of the pilot program
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Al though Prewitt did not observe the class at the Center, both
Patterson and Thonpson admtted that there was no difference in
their instruction as Prewitt observed at the other schools. The
court therefore overrules any objections to Prewitt's testinony
that have been raised by the defendants. Prewitt testified in
deposition that what she observed bei ng taught was religious Bible
instruction presented from a Christian perspective, not the
obj ective teaching of a secular social studies course.? She
expl ai ned that Pastor Patterson's class was "taught as a Bible
class, not history,"” and simlarly when she observed Thonpson's
cl ass the next school year she noted that "from M. Thonpson's
class, tests and materials" that "he was teaching a religious
class,” not "a history class.” According to Prewitt, the tests,
| esson pl ans and student activities that she revi ewed and observed
"represented a Christian Biblical viewoint and did not bringinto
play any other -- any other viewpoints from a different
per spective."

Prewitt also testified of a particular concern that the

teachers were using the Bible as the sole basis for instruction.?®

8Past or Patterson al so explained that when Prewitt canme to
observe the class and | end any assi stance and suggesti ons on how
to properly conduct instruction according to the curriculum he
informed her that "God has seen to it that this course had been
taught for over 40 years."

The court is |ikew se concerned with the selection of one
"Bible" as the sole basis for teaching a course in mddle eastern
history. For what is the "Bible"? GCenerally, it is considered
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She recommended to the principal and the Bi bl e teachers that other
sources in additionto the Bible be utilized. Dr. Thomas W Lew s,
the plaintiff's expert, also voiced strong concerns over the
conplete reliance on the Bible as a historical source. In fact,
Dr. Lewis testified that it would be "extrenely difficult" to
construct a secul ar course dealing wth history and literature with
the Bible as the subject and the only text in the course.
Furthernmore, Dr. Lewis, a Ph.D. and a practicing ordained
Met hodi st m ni ster and professor of religion, concluded that, based

upon hi s exam nation of the courses and the course materials and in

to be "a collection of religious books and witings which have
been sel ected and assenbl ed for the religious teachings and
nmessages therein conveyed." WIley, 468 F. Supp. at 149. The
books that conprise the Bible depend on the religious faith to
whi ch one adheres. For instance, nost Protestant Bibles contain
66 books in all -- 39 books which make up the " d Testanent" and
27 books which make up the "New Testanent." However, the
Cat hol i cs' Douay or New Anerican versions of the Bible include
addi ti onal books which they believe are also the inspired word of
God. The Protestants consider these books as "Apocrypha" and do
not deemthemto be canon. Unlike the King James version, the
Catholic versions are annotated to provide the official Church
interpretation and explanation of the text. Thus, to sinply read
the Bible without note or comment is to eschew the Roman Catholic
way of reading the Bible. Kurt T. Lash, The Second Adoption of
the Establishment O ause: The Rise of the Nonestablishnment
Principle, 27 Ariz. St. L.J. 1085, 1122 (1996). Judaism has as
its holy book the Hebraic Bible. It differs fromthe Ad
Testament of the Christians in that the latter have included
several books which did not exist in Hebrew. O her religions
have their "Bible." For exanple, the Bible of Islamis the Koran
or Qur'an. The "Bible" selected by the Commttee was, not
surprisingly, a Protestant King Janes version. Thus, by allow ng
the Commttee to design and devel op a course based on the
comunity's Protestant beliefs, the District has abandoned its
institutional role and blurred the |line between secul ar and
parochi al educati on.
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light of his experience and expertise, the Bible course at the
Center is a religious, not secular teaching, and is not being
taught objectively as part of a secular program of education in
history and literature. The court is firmy persuaded by this and
ot her evidence that the predom nant purpose of the Bible class is
not secular, rather, it is a part of a concerted effort by the
religious sponsors of the class, fully condoned by the District, to
incul cate students at North Pontotoc into the beliefs and noral
code of fundanentalist Christianity -- an adm rabl e goal perhaps
for sone private citizens or for a private religious school, but a

f or bi dden one for the governnent.

2. The Primary Effect Prong

As can be expected of a practice that is religious in nature
and purpose, it is by no neans accidental, and certainly not
incidental, that the primary effect is that of advancing religion,
and noreover, a particular sect of religion. The sanme evidence
validates the conclusion that not only does the course have a
religious purpose, that is also its primary effect. It therefore
violates the second prong of Lenon. The testinony of the Bible
teachers thenselves, the lesson plans, exans and Bible class
materials, as well as other evidence adduced at trial, all confirm
that the Bible classes offered at the Center advance religion in
general and, specifically, fundanentalist Christianity. It is not

"presented objectively as part of a secul ar programof education.™
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M ke Thonpson, the current Bi ble teacher in the el enentary and

high school grades at the Center, uses The Kids-Life Bible

Storybook to teach in grades K-2. This book was purchased by
Thonmpson in a Christian bookstore and he agrees it "is a children's
version of a Bible that Christians would use." The book is
subtitled on the cover "Stories That Help Your Child Apply The
Bible To Life."

After reading the Bible stories aloud, Thonpson asks the
children what he calls the "fact" questions at the end of each
story, in addition to sonme of his own. These "fact" questions
frequently concern the religious beliefs and t heol ogi cal | essons of
the stories. For exanple, sone of the questions have been: "Which
day did God make the sun and the noon?" and "How di d Jesus want us
to treat our enem es?" Thonpson al so has the young children act
out the Bible stories contained in the book. This practice cannot
legitimately be contended to be of secul ar education. The stories
and their titles are and contain proclamtions of religious
doctrine and plainly reveal the book's religious perspective.
| ndeed, the cover of the book proclains that it will teach children
"the truths of God's Wrd" and how to relate it "to everyday

experiences. "1

Thonpson continued to use the sane | esson plans and
materials in grades K-2 the followng year. This nmeans that the
children who were in his kindergarten and first grade cl asses
| ast year, and who are now in his first and second grade cl asses,
are taking the sane course all over again. Dr. Lew s conmented
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I n grades 3-6, Thonpson uses the King Janes Bi bl e as the basis
for the class. In direct contrast to regul ar secul ar subjects |ike
math, there is no honework, testing, or grades given. In these
cl asses, Thonpson continues the tasks begun in kindergarten of
repeatedly teaching the students the sanme events depicted in the
Bi bl e. Moreover, he adds other |esson plans that deal with the
application of the Bible to daily |life -- a pastoral or religious
task initself. Simlar to his nethod of instruction in grades K-
2, Thonpson's lesson plans for grades 3-6 are all identical for
each grade and fromthe previous year's lessons. This repetition
of the same course for four nore consecutive years illustrates an
intent to indoctrinate a specific philosophy or belief systeminto
the students which is obviously fundanentalist Christianity.

Thonpson further testified that he teaches the Bible not as a
work of fiction, but as a historic record, i.e., as a record of
what actually occurred in the past. Wen asked how he deals with
the virgin birth and Jesus' mracles and the resurrection as
historically viable events, Thonpson stated, "W just study it as
the Bible explains it: This event happened, this event happened,
this event. W're teaching the historical account, so I want ny
students to understand the details of those events." This is

inherently religious instruction, rather than objective, secular

that the | esson plans for grades K-2 were all identical,
underscoring that the purpose and effect of the classes are
i ncul cation of the students in the Christian Bible.
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education, since nuch of the Bible is not capable of historic
verification (such as divine creation, the "pre-existence" of
Jesus, Jesus' mracles, and the resurrection), and can only be
accepted as a matter of faith and religious belief. As the court
explained in Wley:

[T]he Bible is a religious book, or, nore accurately
stated, a collection of religious books and witings
whi ch have been sel ected and assenbl ed for the religi ous
t eachi ngs and nessages t herei n conveyed. To the believer
those witings and books were thenselves D vinely
inspired and were assenbled into the Bible under D vine
gui dance. Thus, to sinply read the Bible wthout
selectivity is toread a religious book and to teach the
Bible literally without interpretation is to convey a
religious nmessage or teach a religious |esson.

468 F. Supp. at 149 (enphasis added). Accord Doe, 725 F. Supp. at
15086.

The District's argunent that the course can be saved (no pun
i ntended) by prefacing each discussion of a biblical event with

"The Bible says or noting that not everyone believes the
Bible, is without persuasion. Even the defendant's experts agree
that, insofar as the young elenentary grades are concerned, that

distinction is nmeaningless.! Furthernore, the daily teaching of

1Dr. Mhler, the defendants' expert, explained that
critical thinking and reasoning are necessary tools a student
nmust have to understand the distinction between an actual event
and the fact that people believe an event to have occurred. He
expl ai ned that pre-adol escents and sone adol escents do not have
this critical reasoning ability. Thus, he admts that at |east
in the K-2 classes, the students are unable to distinguish
bet ween the teacher's disclainmer of "The Bible says "
t he actual occurrence of the alleged biblical event.

and
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the content of a book of religious proclamation does not becone
secul ar instruction nerely by informng students that the content
is only what the Bible says; indeed, for many students, that may
wel | heighten the religious effect of the course.

O her evidence of the course's purpose and effect can be seen
in the filnms shown by Thonpson during 1994-1995. The film "The
Evi dence for Creation” is a clearly sectarian product designed to
persuade the audience to accept the creationist's view | t
consists in large neasure of Bible verses and preaching. The
def endants have not explained the relevance of creationismin a
course that is supposedly a historical survey of the M ddle East
from2000 B.C. to 100 A.D, nor can the court concei ve of any reason
why it would be relevant.

Li kewi se, "Anerica's Godly Heritage" has no place in a history
class focusing on the ancient Mddle East. The significance of
what the past 200 years of Anerica's heritage has to do wth 2000
year old cultures in the Mddle East is lost on the court. The
film teaches that "the United States was founded as a Christian
nation" and that the current "noral and social crisis of America"
are "due largely to the elimnation of Christianity fromthe public
sphere . . . ." \Wile sone or all of this filmmy be very true,
the only inplication the court can draw fromthe showng of this
and other religious filnme to a class of students supposedly

studying Mddl e East history is that the teachers are attenpting to
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i ndoctrinate the students intheir religious beliefs by claimngto
teach M ddl e East history. This practice cannot be condoned in the
context of a public school system It is best left to the famly
and the church.

After allowng the newly nanmed course with the old substance
to be taught for «credit for three years, M. Prewtt's
recommendations to the MSDE confirm the constitutionally
i nperm ssible nature of the classes. After review ng the current
curriculumand its business as usual nethod of teaching the pil ot
course, inter-departnental nmenos indicate that the MSDE woul d not
continue to approve the course as it is currently taught. In a
menmo fromthe Director of the Ofice of Instructional Devel opnent
to the Ofice of Academc Education, the Director recomended
agai nst including the course in the state curriculum Instructive

are the reasons given:

--(bjectives are given in detail, yet still do not
denonstrate a bal ance of view points (religious and non-
religious).

--The curricul um does not enphasi ze the history of
the Biblical period, as the title of the course suggests,
but rather the study of the Bible.

--Sone topics/many topics are specifically for
preachi ng purposes rather than teaching about a tine
period. Such exanpl es of inproper vocabul ary are:
"Yahweh's plan for you".

--The maj or textbook is the Bi ble and ot her Bibli cal

references are used. Oher historical references shoul d
be used.
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--Wbrksheets enphasize scriptural research and
anal ysi s.

--No historical analysis is present, to any great
extent, in the curricul um

--The purpose of the course is not clearly stated,
content objective in many cases are vague or religious in
nat ur e.

These concerns by the MSDE echo the court's own concerns and
reveal a distinctive religious exercise that has no place in the
state's public school system but is appropriate to private

schools, the famly and the church.

3. The Ent angl ement Prong
The third and final prong of Lenon is also well represented in

the case sub judice. Although a separate and distinct el enent of

the test, many of the factors considered by the court above are
applicable to the entangl enent analysis. Suffice it to say that
"if an evidently religious study course i s taught on school grounds
during regul ar school hours, the school is excessively entangled in
it regardless of who teaches the class.” Doe, 725 F. Supp. at
1507. Furthernore, the court cannot distinguish this case fromthe
McCol | um deci si on whi ch indi cated:

[ T]he use of tax-supported property for religious
instruction and the cl ose cooperation between the school
authorities and the religious council in pronoting
religious education. The operation of the State's
conpul sory education system thus assists and 1is
integrated wth the program of religious instruction
carried on by separate religious sects. . . . This is
beyond all question a utilization of the tax-established
and tax-supported public school systemto aid religious
groups to spread their faith.
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MCollum 333 U S at 209-10 (enphasis added). Thus, all three
prongs of Lenon are violated and the Bible <class fails
constitutional nuster.
B. The Endorsenent Test
The governnent unconstitutionally endorses religion whenever
it appears to "take a position on questions of religious belief,’
or makes adherence to a religion relevant in any way to a person's

standing in the political community.” GCounty of Allegheny v. ACLU,

492 U.S. 573, 594, 109 S. . 3086, 106 L. Ed. 2d 472 (1989)

(quoting Lynch v. Donnelly, 465 U S. 668, 687, 104 S. C. 1355,

1366, 79 L. Ed. 2d 604 (1984)). This appearance is conveyed when
t he government inplicates that religionis "favored," "preferred,"”

or "pronoted" over other beliefs. 1ngebretsen, 1996 W. 205, at *4.

The District is clearly favoring religion over irreligion and
preferring fundanentalist Christianity to the exclusion of all

ot her s.

38



C. The Coercion Test
The final test, and the Suprene Court's nbst recent attenpt at
anal yzi ng Est abli shnent C ause jurisprudence, was devel oped in Lee

v. Weisman, 505 U S 577, 112 S. C. 2649, 120 L. Ed. 2d 467

(1992). In Lee, the Court expressly rejected invitations by many
parties, including the United States, to abolish the Lenon test.
Thus, Lenon remains in force. The Court, however, found the
practice at issue violative of the Establishnment C ause not through
an anal ysis of Lenon, but through a finding of coercion. Although
it appears clear that coercion is not a requirenent to find a
practice inpermssible, see id. at 604 (Blackmum J. concurring);

Schenpp, 374 U.S. at 223; Wallace v. Jaffree, 472 U S. 38, 72 105

S. O. 2479, 86 L. Ed. 2d 29 (1985), if such a practice has
coercive effects it would clearly violate the First Anendnent.
Thus, in Lee the Court did not need to consider Lenpbn because it
found an even nore egregious activity at work -- the coercion of
st udent s.

The Lee Court noted that "there are hei ghtened concerns with
protecting freedom of conscience fromsubtle coercive pressure in
the elenmentary and secondary public schools.” Lee, 505 U S at
592. In the elenentary grades, the District has inserted into its
rotational systema course which is manifestly religious in nature.
The District has woven this course of study into a seamess

transition frompurely secul ar activities such as nusic or physi cal
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education, into a study of fundanentalist Christian doctrine.
Thus, the plaintiff's young children are faced once a week with the
difficult choice of conformng to the overwhelmng ngjority's
participation in the class or absenting thenselves in protest.
Furthernore, the lack of genuine alternative instruction el evates
the coercive pressures placed on the plaintiff's children. As the
Court in Lee stated, "we think the State may not, consistent with
the Establishnent C ause, place prinmary and secondary school
children in this position." 1d. at 593.

The plaintiff urges the court to enjoin the District from
al | om ng any teachers into the public schools who are recruited and
paid by the Bible Conmttee of the several churches who have been
funding the program The court is disinclined to do so at this
point. Although the court believes it will be very difficult for
the course to be taught objectively and secularly by a teacher
sel ected by a group which has traditionally selected teachers on
the basis of their religious beliefs, both the plaintiff's expert
and the defendants' expert testified that it was possible to teach
an objective secular course of Mddle East history if certain
teaching outlines were followed. The defendants have, however,
intentionally msled the MSDE by nerely changing the nanme of its
bi bli cal history course but not the fundanentalist religious thene
of the course in order to continue to receive state approval. It

took the MSDE several years to react to that and di sapprove the
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course, according to the school's wtnesses at trial. The court
declines to prohibit a church-paid teacher fromteaching at this
time on the assunption that the MSDE will be nore aggresive in
monitoring the course. Three years was obviously too long to all ow
a patently religious course to continue under the guise of a new
name. The court also further assunmes that the District wll
monitor the course closely and require any teacher to conply with
the ruling herein, and that the District will satisfy itself that
teachers it accepts have not been selected on the basis of a
religious belief test and do not have an agenda to prosel ytize.
V. RELI G QUS | NSTRUCTI ON | N CLASSROOVS

The final issue the court is called upon to review is the
al | eged proselytizing and airing of sectarian vi deotapes by eighth
grade Anerican Hi story teacher Frank Cayson. As to any alleged
prosel ytizing to his students, the District recognizes that such a
practice, if occurring, would be unconstitutional and the District
has instructed Cayson that he is not to preach or proselytize in
his classroom The District's policy against such practices is
sufficient for the plaintiff. There being no cause of action
agai nst Cayson individually, the court will not coment further.

As tothe District's authorization of certain videotapes to be
shown to Cayson's students, the court finds that the videos are
wi t hout question religious proclamation and cannot, in the context

presently intended, be utilized constitutionally. At trial, Cayson
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testified that he shows the followi ng videos: "The King is Born,"
"He is Risen,” and "Anerica's Godly Heritage." According to
Cayson, he shows the videotapes to explain the "real purpose" of
t he school holidays of Christmas and Easter. He explains that many
children believe they are di sm ssed fromschool in Decenber because
of exanms or the pending arrival of Santa C ause and in April
because of the Easter Bunny. Cayson states that by show ng the
films he is attenpting to instruct his students on the "real"
reason they are having the holiday -- that is the "fact" that Jesus
Christ was born and later died and was resurrected.

These practices obviously violate the neutrality that a public
teacher is required to maintain toward religion, and constitute
i nperm ssible religious instruction and endorsenent of religion by
a public official which crosses the wall the constitution erected
bet ween the scepter and the cross, and the defendants are directed
to not allow any such activities by its teachers and to take sw ft
and strong action if the District's policies are violated.

Sonme of the defendants argue that this ruling will stifle al
prayer in schools, but the court feels confident that as |ong as
there are tests in schools there will be prayers there al so.

An order will issue accordingly.

TH'S, the day of June, 1996

NEAL B. BI G&ERS, JR
UNI TED STATES DI STRI CT JUDGE
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